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Coweta County |l gnores the Express Preenption
Statute

Coweta County’s response brief is nost notable for what it
does not include. Nowhere is there any discussion of a single
word of the text appearing in GCeorgia’s express preenption
statute. At the bottom of page 8, Coweta County assures this
Court that it “bases its argunents on the substance of the
statutes at issue, not the titles.” (enmphasis in original).
Nei ther before nor after this enphatic declaration is there any
di scussion of any “substance” from the preenption statute,
OCGA 8 16-11-173, which clearly provides that Coweta County
may not “regulate in any manner . . . the possession” or
“carrying” of “firearns,” anong the many other things Coweta

County may not regul ate.



Coweta County’s silence on this issue, which is after all
the crux of this entire case, is telling. Rather than nention a
single word of the statute, Coweta County points only to Sturm

Ruger & Conpany, Inc. v. City of Atlanta, 253 Ga. App. 713

(2002) and superficially indicates its ultimate holding, that
the preenption statute barred the Cty of Atlanta from
regulating firearms via |litigation. Coweta County nmakes no
attenpt to explain the reasoning of this case, except to observe
that it “in no way involves the issue of carrying of firearns in
public places.”! Appellee’s Brief, p. 9 (enphasis in original).

Coweta County Purports to Anal yze Preenption Case Law

Wiile Coweta County’s discussion of preenption law in
general is interesting, it conpletely msses the boat. Cowet a

County is correct in that there is a general rule that | ocal

L O course, this observation by Appellee is not entirely true.

Wile the facts of the Sturm Ruger case do not involve

violation of the statutes regulating carry of firearns, this
Court pointed to the carry statutes as contributing to this
Court’s determnation of inplied preenption of the field of
firearns regulation, as Appellant already pointed out in its

first brief.



governments nmay pass laws that are authorized by and do not
conflict with general |aws. See Appellee’s Brief, p. 6. Coweta
County fails to apply this general rule properly to its own
ordi nance, however, as that ordinance is not authorized by
general law and conflicts wth general |aw OCGA § 16-11-
173 provides for three limted areas of |ocal governnent

oversight pertaining to firearms.? See OC G A § 16-11-173 (c),

(d), and (e). Those three narrow categories are the only
authority in general law for | ocal ordi nances regul ating
firearns. There is no exception for county regulations

concerning the possession or carrying of firearns on or about
recreational facilities and any surroundi ng areas being property
of the county. See Coweta Code Section 64-33(c). Thus, Coweta
County is wthout authority to pass or enforce the ordinance.
Mor eover, Coweta County’s ordinance plainly conflicts with the

“substance” of OC G A 8§ 16-11-173(b).

2 Appel | ee does not even deign to discuss these three exceptions

to conpl ete preenption.



The Public Gathering Law Contains No Authority for Enacting

Local Ordi nances

Coweta County attenpts to discover a grant of authority in
the state’s general law with reference to OC GA § 16-11-127,
the public gathering law. This is anong the statutes regul ating
the carry of firearms that this Court held constitute a
conprehensive reqgulatory scheme, inplicitly preenpting [ ocal

laws on the sane subject?>. See Sturm Ruger, 253 Ga. App. at

718. Review of even the selective quote by Coweta County of the
public gathering statute fails to reveal any authority for any
| ocal ordinance on any subject whatsoever. Rat her, the quote
reveal s an express prohibition on carrying firearns “to or while

at” public gatherings, which expressly include “publicly owned

or operated buildings.” Appellee’s Brief, p. 10 (enphasis in

original).

As in the trial court below, Appellee’s Brief again omts
t he next sentence of the public gathering law. “Nothing in this
Code section shall otherwi se prohibit the carrying of a firearm

in any other public place by a person licensed or permtted to

 (ddly, Coweta County fails to discuss the concept of inplied

preenption at all.



carry such firearm by this part.” OCGA § 16-11-127(b).
This startling omssion is rather glaring in light of the fact
that Appellant nade this sane argunment in its first brief before
this Court, pointing out that Coweta County may not attenpt to
prohibit what the state expressly authorizes and |icenses.
Coweta County’s silence on this issue is as telling as its

silence on the | anguage of the express preenption statute.?

4 Coweta County’s discussion of State v. Burns, 200 Ga. App. 16

(1991) (a case that does not mention “parking lot”),
m srepresents GCO’'s argunent. The issue in that case was what
constitutes a public gathering, and this Court held that in
addition to the places listed, it is “when people are gathered
or will be gathered for a particular function” (enphasis in
original). 3CO notes that Coweta County omtted the “for a
particular function” |anguage from its citation, for obvious

reasons. Appel l ee’s Brief, p. 12. In any event, the Burns

deci sion discusses a state statute, and Appellant is at a |oss
to understand Coweta County’s contention that this case supports

a preenpted county ordi nance.



The Ordinances Cited by Coweta County Were Passed Pursuant

To Express Preenption Authority

Or di nance Nunber One

Coweta County’s shallow preenption analysis cites to cases
anal yzi ng ordi nances actually authorized by the general |aws at
i ssue. See, for exanple, Appellee’s brief on page 14. O C G A
8§ 44-12-135 provides, ™“Nothing in this part shall supersede
existing local laws nor relieve a pawnbroker from the necessity
of conplying with them The requirenents of |ocal |aws shall be
construed as cunulative to this part.” Appellee, however, fails
to quote this I|anguage, preferring instead to argue that the
ordi nance in question on page 14 of its brief was a “proper use
of OGmnnett County’s police power and, thus, authorized by
general law. ” Appellee’s Brief, pp. 14-15.

Ordi nance Nunmber Two

The next ordi nance Coweta County offers as an exanple of an
appropriate preenption analysis was authorized by OC GA § 3-
3-23(a). See Appellee’s Brief, p. 16. That subsection provides
a grant of authority for powers relating to the revocation of
licenses to sell alcohol. “Each such | ocal governing authority

is given discretionary powers wthin the guidelines of due



process set forth in this Code section as to the granting or
refusal, suspension, or revocation of the permts or |icenses

.7 OCGA 8 3-3-23(a). Thus it is no real surprise that
the Suprenme Court found that the ordinance in question was
aut hori zed by general |aw.

There I's an Express Grant of Authority for Firearns

Or di nances

The only grant of authority for Coweta County to regulate
firearns in any manner occurs in the three narrow exceptions to
preenmption found at OC.GA 8 16-11-173 (c), (d), and (e),
pertaining to regulations governing Appellee’s own enployees
while they are actually at work, regulations requiring heads of
household to owmn and maintain a firearm and reasonably limting
or prohibiting the discharge of firearns within the boundaries
of the county. The General Assenbly linmted Coweta County’s
regulatory authority to the three exceptions to express
preenption |isted. If the ordinance being challenged fell
within one of the three exceptions to conplete preenption, then
Coweta County’s argunment would have sone conceivable rel evance

to this case, but even Coweta County does not contend that its



ordinance in this case falls within one of the three exceptions
to preenption.

On Conpl ete Bans, Snoking and Beer

Wil e Appellant conmends Coweta County for not attenpting
to enact a “Wolesale Ban on Carrying Firearns . . . everywhere
in the County,” Appellant cannot discern how this argunent
appearing on page 17 of Coweta County’s brief has anything to do
with any issue in this case. Coweta County confidently asserts,
“This is no different from prohibiting people from snoking
7 d. Wll, to the contrary, the issue in this case is
drastically different. OCGA. 8§ 16-12-2(b) states, “This Code
section [pertaining to snmoking] shall be cunulative to and shal
not prohibit the enactnent of any other general and |ocal |aws,

rules and regulations of state or |local agencies, and |ocal

ordi nances prohibiting snoking which are nore restrictive than

this Code section.” So, again, Coweta County’s argunent
entirely msses the boat. The State of Ceorgia has expressly
authorized Coweta County to enact local laws, rules, and

regul ations pertaining to snoking. At the sane tine, the State

of Ceorgia has expressly barred Coweta County from “regulating



in any manner” the “carry” or “possession” of firearns, wth
three narrow exceptions not applicable here.

Coweta County’s argunent pertaining to alcoholic beverages
also msses the boat. In sone circunstances, counties and
cities may not regulate the possession of alcoholic beverages on
county or city owned property. See OCGA § 3-8-1(d). But
the general rule for alcoholic beverages is different than for
ot her local ordinances because of the Georgia Constitution,
which provides that the State of Georgia shall have “conplete
authority to regulate alcoholic beverages,” pursuant to the
Twenty First Amendnment of the United States Constitution.
Georgia Constitution, Art. 111, §8 VI, 1 VII. An exception is
made, however, for |ocal regulations pertaining to alcohol m xed
with nudity, and state law “shall not preenpt any |oca
ordi nance provisions not in direct conflict with general [|aw ”
I d.

Mor eover , nei t her consunmng alcoholic beverages nor
i nhaling tobacco snoke involves the exercise of rights wth
explicit protection in the Georgia Constitution. “Art. |, Sec.

I, Par. VIII of the Constitution of 1983 provides: ‘The right of

the people to keep and bear arnms shall not be infringed, but the



General Assenbly shall have power to prescribe the nmanner in
which arns may be borne.’” The General Assenbly has exercised
this power given by the constitution to create a regulatory

schenme for the distribution and use of firearns.” Sturm Ruger,

253 Ga. App. at 718 (citation omtted).

A part of this regulatory schene is an express preenption
statute that declares, omtting the nonpertinent words, “No
county shall regulate in any nanner the possession or carrying
of firearns.” OC.GA 8§ 16-11-173(b). Any contention that
this statute does not pertain to the carry or possession of
firearns, two activities explicitly listed, IS | egal |y
frivol ous. Coweta County’s ordinance is expressly preenpted,
and this Court should reverse the judgnent of the trial court in
Cowet a County.

CONCLUSI ON

OC GA 8 16-11-173 unanbi guously preenpts Coweta County’s
or di nance. Coweta County makes no attenpt to explain why the
statute neans anything other than what it clearly states on its
face. Because Appellant has shown a clear case of preenption,
both and express and inplied, and Coweta County has failed to

rebut that case in any neaningful way, this Court should reverse

10



the judgnent of the trial court and remand the case wth

instructions to enter judgnment in favor of Appellant.

John R Monroe

Attorney for Appellants
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